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Title  50 — ^Wildlife  and  Fisheries 

CHAPTER  IV— JOINT  REGULATIONS 
(UNITED  STATES  HSH  AND  WILDLIFE 
SERVICE.  DEPARTMENT  OF  THE  IN¬ 
TERIOR  AND  NATIONAL  MARINE 
FISHERIES  SERVICE.  NATIONAL  OCE¬ 
ANIC  AND  ATMOSPHERIC  ADMINISTRA¬ 
TION.  DEPARTMENT  OF  COMMERCE) 

PART  402— INTERAGENCY  COOPERA¬ 
TION-ENDANGERED  SPECIES  ACT  OF 
1973 

Interagency  Cooperation 

AGENCY:  United  States  Pish  and  Wild¬ 
life  Service,  Department  of  the  Interior; 
National  Marine  Fisheries  Service,  Na¬ 
tional  Oceanic  and  Atmospheric  Admin¬ 
istration,  Department  of  Commerce. 

ACTION:  Final  rulemaking. 

SUMMARY:  This  final  rulemaking  es¬ 
tablishes  the  procedural  regulations  gov¬ 
erning  Interagency  consultation  under 
section  7  of  the  Endangered  Species  Act 
of  1973.  Section  7  requires  Federal  agen¬ 
cies  to  consult  with  the  United  States 
Fish  and  Wildlife  Service  and  the  Na¬ 
tional  Marine  Fisheries  Service  In  order 
to  insure  that  actions  that  they  author¬ 
ize,  fund,  or  carry  out  do  not  jeopardize 
the  continued  existence  of  an  endangered 
or  threatened  species  or  result  In  the  ad¬ 
verse  modification  or  destruction  of  their 
critical  habitat. 

EFFECTIVE  DATE:  January  4,  1978. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Robert  Jacobsen,  Chief,  Branch  of 
Management  Operations,  OfBce  of  En¬ 
dangered  Species,  United  States  Fish 
and  Wildlife  Service,  Suite  1100,  1612 
K  Street,  NW.,  Washington,  D.C.  20240. 
202-343-5687) ;  or  Robert  Gorrell,  Act¬ 
ing  Endangered  Species  Program  Man¬ 
ager.  Division  of  Marine  Mammals  and 
Endangered  Species.  National  Marine 
Fisheries  Service,  Room  406-A,  Page 
Building  No;  2,  3300  Whitehaven  St 
NW.,  Washington,  D.C.  20235,  202-634- 
747L 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Director,  U.S.  Fish  and  Wildlife 
Service,  U.S.  Department  of  the  Interior, 
and  the  Director  of  the  National  Marine 
Fisheries  Service.  National  Oceanic  and 
Atmospheric  Administration,  U.S.  De¬ 
partment  of  Commerce,  jointly  issue  a 
final  rulemaking  that  establishes  rules 
and  procediu'es  for  interagency  consul¬ 
tation  pursuant  to  section  7  of  the  En¬ 
dangered  Species  Act  of  1973,  16  U.S.C. 
§S  1531-1543  (hereinafter  cited  as  the 
Act).  The  final  regulations  established 
by  the  UB.  Fish  and  Wildlife  Service 
(hereinafter  cited  as  FWS)  and  the  Na¬ 
tional  Marine  Fisheries  Service  (herein¬ 
after  cited  as  NMFS)  will  be  located  in 
Part  402  of  Chapter  IV  of  Title  50.  Code 
of  Federal  Regulations.  This  final  rule- 
making  had  originally  been  Jointly  pro¬ 


posed  as  separate  but  substantially  iden¬ 
tical  rulemaking  by  the  FWS  and  NMFS 
and  would  have  been  located  in  Parts  17 
and  223  of  Title  50,  respectively.  How¬ 
ever,  in  order  to  simplify  the  consulta¬ 
tion  process  and  avoid  the  publication  of 
duplicate  sets  of  regulations,  the  FWS 
and  NMFS  are  jointly  publishing  these 
final  section  7  regulations  in  an  entirely 
new  Part  402  in  Chapter  IV  of  Title  50. 
Chapter  IV  of  Title  50  already  contains 
a  joint  set  of  FWS/NMFS  regulations  at 
Part  401  dealing  with  anadromous  fish. 
This  Chapter  of  Title  50  will  now  contain 
all  future  sets  of  joint  regulations  issued 
by  the  two  Services  and  the  heading  for 
the  Cliapter  has  been  changed  accord¬ 
ingly.  For  the  convenience  of  the  read¬ 
er,  the  original  section  numbers  for  the 
FWS’s  proposed  rulemaking  will  be  en¬ 
closed  in  parenthess  after  any  citation 
of  a  new  section  number  in  Part  402. 

Recognizing  that  all  Federal  agencies 
must  cooperate  to  conserve  and  protect 
endangered  and  threatened  species 
(hereinafter  cited  as  listed  species)  and 
their  habitat,  section  7  of  the  Act  states: 

The  Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such  pro¬ 
grams  in  furtherance  of  the  purposes  of  this 
Act.  AU  other  Federal  departments  and  agen¬ 
cies  shall,  in  consultation  with  and  with 
the  assistance  of  the  Secretary,  utilize  their 
autboriUea  in  furtherance  of  the  purposes  of 
this  Act  by  carrying  out  programs  for  the 
conservation  of  endangered  species  and 
threatened  species  Usted  pursuant  to  section 
4  of  this  Act  and  by  taking  such  action  neces¬ 
sary  to  insure  that  actions  authorized, 
funded,  or  carried  out  by  them  do  not 
Jeopardize  the  continued  existence  of  such 
endangered  species  and  threatened  species  or 
result  In  the  destruction  or  modification  of 
habitat  of  such  species  which  is  determined 
by  the  Secretary,  after  consultation  as  appro¬ 
priate  with  the  affected  States,  to  be  critical. 

By  internal  memorandum  of  Octo¬ 
ber  16,  1974,  the  Secretary  of  the  In¬ 
terior  further  defined  Interior’s  re¬ 
sponsibilities  imder  §  7  and  designated 
the  FWS  as  the  lead  agency  for  the 
Act  within  the  Department  of  Interior. 

In  a  joint  letter  to  all  Federal  agencies 
on  December  3,  1974,  the  Secretaries 
of  Interior  and  Commerce  pointed  out 
the  responsibilities  of  the  agencies  im¬ 
der  section  7  and  asked  for  their  coop¬ 
eration  in  implementing  the  Act.  The 
letter  of  December  3  also  clarified  the 
responsibilities  of  the  FWS  and  the 
NMFS  as  the  lead  agencies  of  the  two 
Departments  for  the  implementation  of 
the  Act. 

On  April  22,  1975,  the  Directors  of  the 
FWS  and  NMFS  published  a  joint  no¬ 
tice  in  Uie  Federal  Register  (40  FR 
17764-17765)  describing  how  ‘^critical 
habitat”  would  be  determined  for  listed 
species  pursuant  to  section  7  of  the  Act. 

On  May  29.  1975,  the  FWS  and 
NMFS  convened  a  conference  for  Fed¬ 
eral  agencies  to  discuss  the  Act  and  Its 
Implications  for  the  activities  and  pro¬ 
grams  of  the  agencies.  At  this  meeting, 
the  Federal  agencies  requested  that 
guidelines  be  developed  to  assist  them 
in  meeting  their  responsibilities  under 
section  7. 

In  reseponse  to  that  request,  the 
FWS  and  NMFS  convened  an  Ad-Hoe 


IhteragencT  Committee  of  relnresenta- 
ttves  fr(»n  11  Federal  agencies  to  advise 
the  two  Services  In  developing  the  neces¬ 
sary  guidelines. 

On  April  22,  1976,  **Guidellnes  to  As¬ 
sist  the  Federid  Agencies  in  Complying 
with  Section  7  of  the  Endangered  Species 
Act  of  1973”  were  transmitted  to  all  Fed¬ 
eral  agencies  by  the  FWS  and  NMFS. 
These  guidelines  were  an  interim  meas¬ 
ure  designed  to  furnish  a  broad  and 
flexible  framework  within  which  Fed¬ 
eral  agencies  could  prepare  internal  pro¬ 
cedures  to  fulfill  their  responsibilities 
under  section  7.  However,  as  stated  in 
the  guidelines,  they  were  ”a  starting 
point  for  the  development  and  promul¬ 
gation  of  regulations”  and  as  such,  are 
now  superseded  by  this  final  rulemaking. 

At  the  request  of  the  Office  of  Man¬ 
agement  and  Budget  (hereinafter 
OMB),  copies  of  the  guidelines  were 
again  transmitted  to  the  Federal  agen¬ 
cies  on  May  20,  1976,  for  a  “Quality  of 
Life”  review.  The  Federal  agencies 
were  requested  to  submit  comments  on 
the  guidelines  by  August  1,  1976.  As 
of  September  28,  1976,  40  comments  had 
been  received  from  Federal  agencies. 
Although  8  comments  expressed  un¬ 
equivocal  support  for  the  giiidelines  and 
3  comments  were  opposed,  the  remain¬ 
ing  29  did  not  express  general  support 
or  opposition,  limiting  themselves  to 
comments  on  particular  language,  or¬ 
ganization  or  approach.  Seven  of  the  29 
simply  stated  that  they  had  no  comment 
at  that  time. 

The  guidelines  were  subsequently  re¬ 
vised  by  the  FWS  and  NMFS  for  publi¬ 
cation  as  a  proposed  rulemaking,  incor¬ 
porating  many  of  the  comments  of  ^e 
Federal  agencies.  At  the  request  of  OMB, 
the  draft  version  of  the  proposed  rule- 
making  was  sent  to  the  Federal  agencies 
on  November  11,  1976,  for  a  second 
“Quality  of  Life”  review,  with  comments 
due  no  later  than  December  1,  1976.  A.« 
of  January  5,  1977,  4  Federal  agencies 
had  commented.  The  draft  proposed 
rulemaking  was  revised  somewhat  and 
then  published  In  the  Federal  Register 
as  proposed  regulations  on  January  26, 
1977  (42  FR  4868)  (42  FR  4873) .  Inter¬ 
ested  parties  were  given  until  March  28, 
1977,  to  comment. 

At  the  request  of  OMB.  the  FWS  met 
on  May  15,  1977,  with  a  number  of  rep- 
res^tatlves  from  various  Federal  Agen¬ 
cies  to  respond  to  question  and  objec¬ 
tions  concerning  the  proposed  regula¬ 
tions.  As  a  result  of  this  meeting,  OMB 
requested  that  the  FWS  consider  mod¬ 
ifications  to  the  regulations  concerning 
the  use  of  counterpart  regulations,  ag¬ 
gregate  consultation,  the  designation  of 
“lead”  agencies,  and  the  role  of  outside 
parties  in  c(msultation.  Upon  considera¬ 
tion  of  the  commraits  received  on  the 
proposed  rulemaking  and  at  the  May  15, 
1977,  meeting  at  OMB,  the  FWS  and 
NMFS  have  revised  their  proposed  regu¬ 
lations  as  set  forth  in  the  following  fihal 
rulemaking. 

These  regulations  have  been  subjected 
to  more  critical  review  by  other  Fed- 
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era!  agencies  than  any  other  set  of  reg¬ 
ulations  issued  by  the  FWS  and  the 
NMFS,  and  it  is  the  position  of  those  two 
Services  that  the  vast  majority  of  Fed¬ 
eral  agency  comments  have  been  incor¬ 
porated  into  this  final  rulemaking. 

Summary  of  Comments  Received  on 
Proposed  Rulemaking 

A  total  of  65  comments  were  received 
on  the  proposed  rulemaking  of  January 
26,  1977.  Twenty-three  of  the  comments 
expressed  imequivocal  support  for  the 
proposal  or  offered  no  substantive  com¬ 
ments  at  that  time.  Seven  of  the  com¬ 
ments  expressed  opposition  to  the  pro¬ 
posal  while  the  remaining  35  comments 
expressed  neither  general  support  nor 
opposition,  limiting  themselves  to  com¬ 
ments  on  particular  language,  organiza¬ 
tion  or  approach.  Thirty-one  comments 
were  received  from  Federal  agencies  or 
commissions,  9  comments  from  State  or 
regional  organizations,  7  comments  from 
private  environmental  organizations, 
and  18  comments  from  private  commer¬ 
cial  enterprises. 

Perhaps  the  issue  that  received  the 
most  attention  and  comment  concerned 
the  mandatory,  versus  discretionary,  na¬ 
ture  of  the  proposed  regulations.  Some 
Federal  agencies  and  private  commercial 
groups  suggested  that  the  use  of  the  con¬ 
sultation  process  should  be  discretionary 
with  each  agency.  The  Council  on  Envi¬ 
ronmental  Quality  and  a  number  of  pri¬ 
vate  environmental  groups  took  the  op¬ 
posite  position  and  cited  two  recent 
United  States  Court  of  Appeals  decisions 
as  the  basis  for  their  conclusions. 

The  case  of  National  Wildlife  Federa¬ 
tion  V.  Coleman,  529  F.  2d  359  (5th  Cir. 
1976)  concerned  the  adverse  impacts 
upon  Mississippi  sandhill  cranes,  an  en¬ 
dangered  species,  which  would  have  re¬ 
sulted  from  completion  of  a  portion  of 
Interstate  Highway  10  in  Mississippi.  In 
enjoining  completion  of  the  project  im- 
til  protective  modifications  were  made, 
the  Court  stated,  “The  primary  respon¬ 
sibility  for  Implementing  section  7  is 
on  the  Secretary  of  the  Interior.  Federal 
agencies  are  required  to  consult  and  ob¬ 
tain  the  assistance  of  the  Secretary  be¬ 
fore  taking  any  actions  which  may  affect 
endangered  species  or  critical  habitat. 
However,  once  an  agency  has  had  mean¬ 
ingful  consultation  with  the  Secretary 
of  Interior  concerning  actions  which 
may  affect  an  endangered  species,  the 
final  decision  of  whether  or  not  to  pro¬ 
ceed  with  the  action  lies  with  the  agency 
itself.  Section  7  does  not  give  the  De¬ 
partment  of  Interior  a  veto  over  the  ac¬ 
tions  of  other  federal  agencies,  provided 
that  the  required  consultation  has  oc¬ 
curred.”  Id.  at  371. 

Furthermore,  one  week  after  the  pub¬ 
lication  of  the  January  26th  proposed 
rulemaking,  the  Sixth  Circuit  Court  of 
Appeals  expressly  afiBrmed  the  manda¬ 
tory  nature  of  consultation  under  section 
7  in  the  case  of  Hill  v.  TVA,  549  F.  2 
1064  (6th  Cir.  1977).  In  enjoining  the 
closure  of  Tellico  Dam  because  of  the  ex¬ 
pected  destruction  of  the  critical  habitat 
of  the  snail  darter,  an  endangered  fish, 
the  Court  stated,  “The  Secretary  [of 


Interior]  is  not  empowered  to  veto  the 
final  actions  of  such  agencies,  even  when 
he  is  convinced,  after  the  requisite  con¬ 
sultation  has  ensued,  that  they  violate 
the  Act.”  Id  at  1070  [emphasis  added!. 

The  FWS  and  the  NMFS  consider 
these  legal  interpretations  binding  and 
persuasive  and  have  substituted  the 
word  “shall”  for  the  word  “should”  in 
the  final  rulemaking.  Section  7’s  man¬ 
datory  directive  is  quite  clear  in  requir¬ 
ing  the  initiation  of  consultation  upon 
a  determination  that  an  activity  or  pro¬ 
gram  may  affect  a  listed  species  or  its 
critical  habitat.  Since  consultation  is 
mandatory  in  those  situations,  the  FWS 
and  NMFS  contend  that  they  cannot 
adequately  fulfill  their  responsibilities 
imder  section  7  unless  there  is  estab¬ 
lished  a  rational  and  uniform  procedure 
for  coordinating  the  consultation  proc¬ 
ess.  Anything  short  of  a  uniform,  gen¬ 
eral  approach  would  be  unnecessarily  in¬ 
efficient  and  would  ultimately  work  to 
the  disadvantage  of  the  listed  species 
and  perhaps  to  the  Federal  agencies  as 
well. 

The  FWS  and  NMFS  recognized  this 
problem  in  the  preamble  to  the  January 
26th  proposed  rulemaking:  “The  pro¬ 
posal  establishes  a  fixed  procedure  of 
consultation  because  the  FWS  and 
NMFS  believe  they  cannot  responsibly 
fulfill  their  obligations  imder  section  7 
unless  there  is  a  rational  and  uniform 
procedure  for  the  provision  of  biological 
advice  to  agencies  considering  actions 
within  the  borders  of  section  7.”  (42  FR 
4868,  4869) . 

The  FWS  and  NMFS  are  authorized 
under  the  Act  to  issue  such  regulations 
as  they  deem  appropriate  for  the  con¬ 
servation  of  listed  species.  The  two  Serv¬ 
ices  believe  that  these  procedural  regu¬ 
lations  promote  the  conservation  of 
listed  species  by  implementing  a  uniform 
general  framework  as  the  starting  point 
for  consultation.  Once  the  mandatory 
consultation  has  taken  place,  however, 
the  ultimate  responsibility  for  determin¬ 
ing  agency  action  in  light  of  section  7 
still  rests  with  the  particular  Federal 
agency  that  was  engaged  in  consulta¬ 
tion.  In  this  fashion,  a  standardized 
consultation  process  is  established  which 
preserves  ultimate  agency  administra¬ 
tive  control  over  its  activities  or  pro¬ 
grams. 

The  FWS  and  NMFS  recognize,  none¬ 
theless,  that  general  consultation  proce¬ 
dures  imder  section  7  must  be  sufficiently 
flexible  to  accommodate  the  myriad  of 
activities  that  are  authorized,  funded,  or 
carried  out  by  the  Federal  Government. 
For  example,  the  statutory  responsibil¬ 
ities  and  needs  of  an  HEW  grant-in-aid 
program  are  considerably  different  than 
those  of  a  construction  agency  such  as 
the  Bureau  of  Reclamation.  The  need  for 
counterpart  regulations  to  deal  with  this 
problem  was  commented  upon  by  numer¬ 
ous  organizations,  agencies,  the  Council 
on  Environmental  Quality  and  OMB. 

In  response  to  these  suggestions,  the 
FWS  and  NMFS  have  added  a  new  sec¬ 
tion  at  §  402.04 (i)  which  authorizes  the 
drafting  of  joint  counterpart  regulations 
by  Federal  agencies  and  the  FWS  and 


NMFS.  These  counterpart  regulations 
would  allow  individual  Federal  agencies 
to  “fine  time”  the  general  consultation 
framework  to  reflect  Uieir  particular  pro¬ 
gram  responsibilities  and  obligations. 

Such  counterpart  regulations  would 
have  to  be  first  published  as  proposed 
and  final  rulemakings  with  at  least  a 
60-day  period  for  public  c<»nment.  The 
joint  participation  and  approval  of  the 
FWS  and  NMFS  would  also  be  required 
on  those  rulemakings  in  order  to  guaran¬ 
tee  that  the  efficiency  of  consultation 
and  the  overall  degree  of  protection  af¬ 
forded  listed  species  is  not  diminished  as 
a  result  of  an  agency’s  counterpart  regu¬ 
lations.  Changes  in  the  general  consulta¬ 
tion  framework  established  by  this  final 
rulemaking  must,  therefore,  ^  designed 
to  enhance  the  efficiency  of  the  consulta¬ 
tion  process,  without  decreasing  the 
availability  of  bioli^ical  informatiiMi  or 
eliminating  ultimate  Federal  agency  re¬ 
sponsibility  for  compliance  with  section 
7.  As  long  as  the  general  consultation 
framework  is  used  as  a  starting  point. 
Federal  agencies  can  anticipate  little 
difficulty  in  securing  approval  of  the 
FWS  and  NMFS  for  counterpart  regu¬ 
lations,  Finalized  counterpart  regula¬ 
tions  for  a  particular  agency  would 
supersede  the  regulations  established  by 
this  final  rulemaking. 

A  third  modification  suggested  by  a 
number  of  Federal  agencies,  a  private 
conservation  organization,  and  OMB 
concerned  the  need  to  authorize  consul¬ 
tation  on  a  broader  scale  than  for  each 
separate  agency  activity.  Similar  or  iden¬ 
tical  activities  that  are  being  imple¬ 
mented  within  a  given  administrative 
unit,  or  in  accordance  with  a  comprehen¬ 
sive  plan,  can  be  expected  to  have  similar 
effects  upon  listed  species  or  their  habi¬ 
tats.  Thus  the  timber  cutting  practices 
adopted  by  the  U.S.  Forest  Service  as 
part  of  a  conservation  program  for  the 
red-cockaded  woodpecker  could  be  the 
same  from  timber  lease  to  timber  lease 
within  a  given  National  Forest.  Consul¬ 
tation  on  every  single  timber  lease  in 
such  a  situation  would  be  repetitive  and 
inefficient. 

The  FWS  and  NMFS  have,  therefore, 
added  a  new  provision  in  §  402.04(a)  (3) 
(§  17.93(a)  (3) )  which  expressly  ac¬ 
knowledges  the  possibility  of  “aggragate” 
consultation.  The  concurrence  of  the 
FWS  or  NMFS  on  the  scope  of  “aggre¬ 
gate”  consultation  would  be  required, 
however,  in  order  to  guarantee  that  it 
does  not  render  biological  analysis  in¬ 
accurate  or  Impossible. 

A  fourth  common  objection  to  the  pro¬ 
posed  rulemaking  concerned  the  proce¬ 
dure  for  designating  “lead”  agencies  un¬ 
der  §  402.04(b)  (2)  (§  17.93(b)  (2)  ).  When 
an  activity  or  program  Involves  more 
than  one  Federal  agency,  the  designation 
of  a  “lead”  agency  for  consultation  may 
prove  to  be  advantageous.  The  proposed 
wording  of  §  402.04(b)  (2)  (§  17.93(b) 

(2) )  required  the  concurrence  of  the  Di¬ 
rector  of  the  FWS  or  NMFS,  as  appro¬ 
priate,  for  any  such  designations.  It  was 
pointed  out  that  this  was  more  restric¬ 
tive  than  is  required  for  the  designation 
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of  a  “lead"  agency  under  the  National 
Environmental  Policy  Act  (hereinafter 
NEPA) .  Accordingly,  the  FWS  and  NMPS 
have  deleted  the  concurrence  require¬ 
ment  from  5  402.04(b)(2)  (117.93(b) 

(2) ) .  As  an  alternative,  additional  lan¬ 
guage  has  been  added  to  §  402.04(b)  (2) 
(5  17.93(b)(2))  which  sets  out  the  fac¬ 
tors  that  agencies  should  consider  in 
designating  a  lead  agency  for  section  7 
consultation. 

A  number  of  other  comments  were  re¬ 
ceived  (»ncemlng  the  need  to  include 
maps  or  geographical  coordinates  in  rule- 
makings  designating  critical  habitat.  The 
two  Services  acknowledge  the  benefit  to 
agency  planning  which  would  result  from 
the  Incorporation  of  this  suggestion  and 
§  402.05(a)  (§  17.94(a) )  has  been  modi¬ 
fied  accordingly. 

A  sixth  area  of  common  concern  dealt 
with  the  retroactive  application  of  sec¬ 
tion  7  to  activities  or  programs  that  were 
substantially  ccxnpleted  at  the  time  of 
the  listing  of  a  species  or  the  determina¬ 
tion  of  its  critical  habitat.  As  proposed, 
§  402.03  (5  17.92)  stated  that  section  7 
applied  to  all  activities  or  programs 
wherein  Federal  involvement  or  control 
remains  which  in  itself  could  jeopardize 
the  continued  existence  of  a  listed  species 
or  mcxllfy  or  destroy  its  critical  habitat. 
In  discussing  the  application  of  §  402.03 
(5  17.92),  the  FWS  and  NMFS  stated  in 
the  preamble  for  the  proposed  regulation 
that  "Neither  FWS  nor  NMPS  intends 
that  section  7  bring  about  the  waste  that 
can  occur  if  an  advanced  project  is 
halted.  •  •  •  ihe  affected  agency  must 
decide  whether  the  degree  of  completion 
and  extent  of  public  funding  of  iraxticu- 
lar  projects  justify  an  action  that  may  be 
otherwise  inconsistent  with  section  7." 
(42  FR  4868,  4869.) 

This  discussion  In  the  preamble  was 
based  on  an  analysis  of  the  case  law  on 
retroactivity  under  NEPA.  It  was  origin¬ 
ally  believ^  that  retroactive  situations 
tinder  NEPA  and  the  Act  were  analogous 
enough  to  warrant  the  incorporation  of 
the  NEPA  case  law  into  the  secticm  7 
regulations. 

The  Sixth  Circuit  Court  of  Appeals  in 
the  recent  case  of  HiU  v.  TV  A.  549  F.  2d 
1064,  supra,  specifically  ctmsidered  this 
analogy  and  rejected  it.  The  Court  con¬ 
cluded  that  the  extinction  of  a  species 
was  too  severe  a  cnsequence  to  warrant 
exempting  a  substantially  c<xnpleted  ac¬ 
tivity  solely  on  the  basis  of  dollars  al¬ 
ready  spent.  The  Ctourt  noted  that  as 
long  as  some  Federal  discretionary  con¬ 
trol  or  Involvement  remained  that  could 
avoid  jeopardizing  the  listed  species  or 
adversely  modifying  or  destroying  its 
critical  habitat,  the  degree  of  completion 
of  a  project  was  Irrelevant.  In  light  of 
the  Sixth  CTircuit  Court  of  Appeal’s 
analysis,  therefore,  the  FWS  and  NMPS 
now  reject  the  analysis  of  retroactivity 
in  the  proposed  rulemaking’s  preamble 
and  adopt  the  rationale  of  the  Sixth  Cir¬ 
cuit. 

Seven  comments  were  received  frwn 
Federal,  State  and  private  entities  which 
sought  to  expand  the  participation  of 
outside  parties  in  the  consultation  proc¬ 
ess.  In  particular,  EPA  suggested  that  the 


regulations  authorize  the  delegation  of 
(xmsultation  responsibilities  to  the 
States,  project  grantees  and  permit  ap¬ 
plicants.  In  addition,  the  Department  of 
HUD  and  the  Federal  Highway  Adminis¬ 
tration  both  recommended  that  grant 
recipients  be  allowed  to  consult  in  place 
of  the  responsible  Federal  agency. 

The  FWS  and  NMFS  acknowledge  that 
outside  pwirties  directly  connected  with 
an  activity  or  program  should  be  ac¬ 
corded  a  greater  role  during  the  consul¬ 
tation  process  itself.  This  could  be  es¬ 
pecially  helpful  for  grant-in-aid  pro¬ 
grams  of  the  Federal  Government.  None¬ 
theless,  the  clear  language  of  section  7 
cannot  be  ignored.  Section  7  sets  out  the 
endangered  species  responsibilities  for 
Federal  departments  and  agencies,  not 
for  private  citizens  or  State  agencies.. 
Thus  it  is  the  position  of  the  FWS  and 
NMFS  that  the  ultimate  responsibility 
for  section  7  compliance  remains  with 
each  Federal  agency  and  cannot  be  dele¬ 
gated  by  it. 

The  FWS  and  NMFS  believe  that  a 
compromise  solution  exists  for  this  prob¬ 
lem.  Se::tion  402.04(d)  (5  17.93(d))  has 
been  reworded  to  Indicate  that  non-Fed- 
eral  representatives  may  be  authorized 
by  a  Federal  agency  in  approved  counter¬ 
part  regulations  to  participate  in  the 
consultation  process.  Although  the  re¬ 
quest  for  consultation  must  come  fnnn 
the  responsible  Federal  agency,  the  ac¬ 
tual  consultation  itself  could  t^e  place 
with  a  State  or  private  grantee  or  per¬ 
mit  applicant.  Tlie,  final  biological  opin¬ 
ion  of  the  FWS  or  NMFS  W'ould  be  sent 
to  the  responsible  Federal  agency,  which 
then  must  decide  in  light  of  section  7 
whether  to  authorize  or  fund  the  activity 
or  program  under  review.  The  tise  of 
counterpart  regulations  could  thus  pro¬ 
vide  additional  flexibility  for  Federal 
agencies,  while  leaving  ultimate  respon¬ 
sibility  for  section  7  compliance  intact. ' 

In  a  related  series  of  comments,  three 
private  environmental  organizations 
suggested  that  requests  for  consultation 
and  flnal  biological  opinions  be  published 
in  the  Federal  Register.  In  addition.  It 
was  suggested  that  the  public  be  pro¬ 
vided  with  a  60-day  opportunity  for  com¬ 
ment  on  activities  or  programs  that  were 
in  need  of  further  consultation  after  a 
threshold  examination.  The  FWS  and 
NMFS  believe  that  it  would  be  adminis¬ 
tratively  too  burdenscHne  to  publish  con¬ 
sultation  requests  and  final  biological 
opinions  in  the  Federal  Register,  since  It 
is  estimated  that  requests  for  consulta¬ 
tion  coiild  run  from  between  10,000  to 
20,000  per  year.  The  biological  opinions 
rendered  as  a  result  of  consultation,  how¬ 
ever,  will  be  made  available  to  the  public 
upon  request. 

The  FWS  and  NMFS  also  feel  com¬ 
pelled  to  reject  the  suggested  opportunity 
for  public  comment  for  two  reasons. 
First,  the  time  frame  for  consultation  is 
long  enough  as  It  is  without  additional 
delays  In  the  process.  Federal  agencies 
will  be  reluctant  to  initiate  consultation 
unless  they  can  be  assured  of  receiving  a 
prompt  and  efficient  reply. 

Secondly,  the  success  of  the  entire  con¬ 
sultation  process  may  depend  In  large 


part  upon  the  ability  of  the  parties  en¬ 
gaged  in  consultation  to  avoid  antago¬ 
nistic  positions  and  unnecessary  defen¬ 
siveness.  Consultation  discussions  should 
be  limited  to  the  expected  biological  im¬ 
pacts  of  an  activity  or  program  upon  a 
listed  species  or  its  critical  habitat.  Po¬ 
litical  considerations  or  the  popularity 
of  a  particular  proposal  are  irrelevant. 
Federal  agencies  may  avoid  the  consul¬ 
tation  process  if  they  are  given  the  im¬ 
pression  that  they  are  going  to  be  sub¬ 
jected  to  protracted  political  battles  un¬ 
der  the  guise  of  public  comment  and 
participation. 

This  is  not  to  say  that  Individual  Fed¬ 
eral  agencies  in  their  counterpart  regu¬ 
lations  could  not  volimtarily  Include  a 
provision  for  public  comment  on  their 
request  for  consultation.  Rather,  it 
merely  reflects  the  belief  of  the  FWS  and 
NMFS  that  the  consultation  process 
would  be  best  served  if  active  participa¬ 
tion  were  limited  to  those  parties  with  a 
direct  Involvement  In  the  proposed  ac¬ 
tivity  or  program. 

A  ninth  subject  for  comment  con¬ 
cerned  the  inclusion  of  nonbiologlcal  fac¬ 
tors  into  the  critical  habitat  determina¬ 
tion  criteria.  Two  Federal  agencies  and  a 
private  commercial  enterprise  suggested 
that  socioeconomic  or  cultural  factors 
unrelated  to  the  blologli^  needs  of  a 
listed  species  be  Included  within  the  cri¬ 
teria  set  forth  In  S  402.05  (5  17.94).  The 
FWS  and  NMFS  strongly  oppose  this 
suggestion.  Critical  habitat  Is  just  that — 
habitat  which  Is  critical  to  the  smrvival 
and  recovery  of  the  species.  The  focus  is 
entirely  on  the  biological  and  ecological 
needs  of  the  listed  species.  The  consid¬ 
eration  of  various  socioeconomic  factors 
Is  Irrelevant  In  determining  what  those 
biological  needs  are.  The  Inclusion  of 
socioeconomic  considerations  would  di¬ 
minish  the  effectiveness  of  conservation 
programs  for  the  recovery  of  a  listed  spe¬ 
cies  by  distorting  the  estimate  of  Its  tjiie 
habitat  needs.  Therefore,  toe  criteria  In 
5  402.05  (5  17.94)  are  limited  to  biologi¬ 
cal  factors  alone. 

A  tenth  suggested  modification  con¬ 
cerned  an  agency’s  commitment  of  re¬ 
sources  for  an  activity  or  program  while 
consultation  was  In  progress.  Two  private 
environmental  groups  suggested  that  a 
provision  be  Included  prohibiting  toe  Ir¬ 
retrievable  or  irreversible  commitment  of 
resources  during  consultation  which 
would  foreclose  toe  consideration  of  sd- 
tematlves  or  modifications  to  toe  Iden¬ 
tified  activity  or  program. 

The  FWS  and  NMPS  recognize  toe 
merit  in  this  suggestion  and  have  adopt¬ 
ed  appropriate  language  Into  5  402.04(a) 
(3)  (5  17.93(a)  (3) ).  It  is  toe  position  of 
toe  FWS  and  NMPS  that  Congress  in¬ 
tended  Federal  agencies  to  consult  In 
good  faith  imder  section  7.  The  ultimate 
goal  of  consultation  Is  to  Identify  con¬ 
flicts  with  listed  species  and  their  habi¬ 
tats  as  early  as  possible  In  toe  planning 
process.  This  enables  toe  responsible 
Federal  agency  to  make  any  necessary 
modifications  In  toe  proposed  activity  or 
program  which  would  eliminate  toe  ad¬ 
verse  effects  upon  a  particular  species. 

The  consultation  process  becomes  a 
sham,  however.  If  an  agency  can  make 
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irreversible  commitments  of  resources 
during  consultation  which  foreclose  the 
adoption  of  the  very  alternatives  being 
discussed.  Such  a  commitment  could  eas¬ 
ily  lead  to  the  waste  of  millions  of  dol¬ 
lars  if  the  activity  or  program  Is  subse¬ 
quently  enjoined  for  noncompliance  with 
section  7.  This  is  especially  true  in  light 
of  the  ruling  in  Hill  v.  TV  A,  549  F.2d 
1064,  supra,  that  even  substantially  com¬ 
pleted  projects  are  not  immune  from  the 
requirements  of  section  7.  The  adopted 
language  in  §  402.04(a)  (3)  (§  17.93(a) 
(3) )  is  designed  to  prevent  this  needless 
waste.  The  two  Services  are  confident 
that  Federal  agencies  will  recognize  that 
this  adopted  language  is  a  logical  exten¬ 
sion  of  the  obligation  to  consult  in  good 
faith. 

An  eleventh  area  of  conecm  dealt 
with  the  60-day  time  frames  proposed  for 
the  consultation  process.  Under  the  pro¬ 
posal,  a  60-day  limit  was  established  for 
threshold  examinations.  Furthermore,  an 
additional  60-day  limit  was  set  for  fur¬ 
ther  consultation,  pending  receipt  of  ade¬ 
quate  biological  information.  Suggested 
changes  in  these  time  frames  ranged 
from  30  to  45  days. 

While  recognizing  the  need  for  expedit¬ 
ing  the  consiQtation  process,  the  FWS 
and  NMFS  nonetheless  believe  that  these 
proposed  modifications  would  provide  an 
inadequate  opportunitiy  for  reviewing 
the  potential  impacts  of  an  activity  or 
program.  In  light  of  the  expected  volume 
of  consultation  requests,  the  complexity 
of  the  biological  issues  involved  and  the 
frequent  lack  of  available  information, 
as  a  general  rule  a  60-day  limit  appears 
to  be  the  shortest  time  frame  possible. 
It  is  anticipated  that  many  requests  for 
consultation  will  be  processed  before  the 
expiration  of  60  days.  Nonetheless,  the 
FWS  and  NMFS  contend  that  a  poten¬ 
tial  maximum  of  60  days  must  be  re¬ 
served  for  biological  analysis. 

Five  Federal  agencies  and  private 
commercial  enterprises  suggested  that 
the  proposed  definitions  contained  in 
§  402.02  (§  17.03)  be  expanded  and  made 
more  specific.  The  FWS  and  NMFS  dis¬ 
agree  as  to  the  need  for,  or  the  wisdom 
of,  further  delineation  of  those  defini¬ 
tions.  Definitions  concerning  jeopardy 
and  the  adverse  modification  or  destruc¬ 
tion  of  critical  habitat  must  be  fiexible 
enough  to  deal  with  every  possible  con¬ 
sultation  situation.  In  a  similar  fashion, 
the  definition  of  critical  habitat  must  be 
broad  enough  to  cover  the  habitat  needs 
of  an  endless  variety  of  species.  Overly 
specific  and  narrow  definitions  of  these 
concepts  would  ultimately  operate  to  the 
disadvantage  of  listed  species  by  exclud¬ 
ing  them  fropa  coverage  in  imique  situa¬ 
tions.  The  definitions  presently  contain 
adequate  criteria  and  guidelines  to  be 
utilized  by  the  FWS  and  NMFS  and  pro¬ 
vide  a  rational  basis  for  the  two  Services 
to  implement  section  7. 

A  thirteenth  area  of  concern  dealt 
with  the  failure  of  the  proposed  rule- 
making  to  set  forth  the  procedure  for 
modifying  or  withdrawing  -existing  criti¬ 
cal  habitat  determinations.  Two  Federal 
agencies  and  a  private  commercial  en¬ 
terprise  requested  that  this  process  be 


made  more  explicit.  The  FWS  and  NMFS 
had  assumed  that  it  was  clear  that  al¬ 
terations  of  critical  habitat  determina¬ 
tions  would  be  governed  by  the  regula¬ 
tion  provisions  in  section  4  of  the  Act. 
In  order  to  eliminate  any  confusion  on 
this  point,  §  402.05  (§  17.94)  has  been  re¬ 
worded  to  Indicate  that  modifications  or 
withdrawals  of  critical  habitat  will  re¬ 
quire  proposed  and  final  rulemaking 
with  an  opportunity  for  public  comment, 

A  final  subject  for  comment  concerned 
the  relationship  between  the  Act  and 
NEPA.  Comments  on  this  issue  generally 
fell  into  two  categories.  First,  it  was  sug¬ 
gested  W  some  Federal  agencies  and  pri¬ 
vate  commercial  enterprises  that  a  sepa¬ 
rate  consiiltatlon  process  under  section 
7  was  imnecessary  in  light  of  the  EIS 
review  process  under  NEPA.  Secondly,  it 
was  suggested  that  Environmental  Im¬ 
pact  Statements  be  prepared  for  aU  des¬ 
ignations  of  critical  habitat.  The  FWS 
and  NMFS  must  reject  both  suggestions. 

To  begin  with,  it  has  always  been  the 
position  of  the  FWS  and  NMFS  that  the 
Act  and  NEPA  share  common  goals  and 
must  be  implemented  in  a  harmonious 
fashion.  The  two  Services  have  consist¬ 
ently  maintained  that  section  7  con¬ 
sultation  should  be  closely  linked  to 
established  procedures  for  interagency 
review  of  EIS’s  in  order  to  avoid  uimec- 
essary  paper  work.  Furthermore,  the  pro¬ 
posed  regulations  stated  that  where  con¬ 
sultation  has  been  coordinated  with  in¬ 
teragency  cooperation  required  by  other 
statutes  such  as  NEPA  or  the  Fish  and 
Wildlife  Coordination  Act,  the  biological 
opinions  resulting  from  section  7  con¬ 
sultation  should  be  included  within  the 
documents  required  by  those  statutes. 
This  approach  has  been  specifically  de¬ 
signed  to  integrate  consultation  into 
NEPA. 

This  does  not  mean,  however,  that 
procedural  compliance  with  NEPA  ade¬ 
quately  satisfies  an  agency’s  consulta¬ 
tion  responsibilities  imder  section  7.  To 
begin  with,  there  is  no  guarantee  that 
every  proposed  activity  or  program 
that  may  affect  a  listed  species  will 
generate  an  Environmental  Impact 
Statement.  For  probably  the  majority 
of  Federal  agency  activities.  Environ¬ 
mental  Impact  Assessments,  and  not 
Impact  Statements,  are  prepared.  As¬ 
sessments  are  rarely  circulated  for  in¬ 
teragency  comment.  This  is  clearly  a 
situation  where  procediiral  compliance 
with  NEPA  fails  to  satisfy  the  consulta¬ 
tion  requirements  under  section  7. 

Additional  problems  exist  as  well.  It 
has  already  been  noted  that  60 -day  time 
frames  are  generally  required  for  an 
adequate  biological  review  under  sec¬ 
tion  7.  Yet  agencies  are  required  to  cir¬ 
culate  draft  Environmental  Impact 
Statements  for  only  45  days.  Further¬ 
more,  the  fact  that  a  draft  EIS  has  been 
sent  to  the  FWS  or  NMFS  does  not  guar¬ 
antee  that  it  will  be  reviewed  within 
that  agency  by  people  with  endangered 
species  expertise.  Within  the  Depart¬ 
ment  of  Interior,  draft  EIS’s  received 
from  the  Department’s  office  of  Environ¬ 
mental  Project  Review  are  routed 
through  the  FWS’s  branch  of  Environ¬ 


mental  Coordination  and  not  the  Office 
of  Endangered  Species.  The  latter  Office 
is  only  brought  into  the  draft  EIS  re¬ 
view  process  if  someone  else  has  spotted 
in  the  EIS  a  potential  conflict  with  listed 
species  or  their  habitat.  By  that  time,  a 
good  part  of  the  45 -day  comment  period 
has  usually  expired.  The  intensity  of  re¬ 
view  would  thus  be  diminished  and  be¬ 
come  more  haphazard  without  an  inde¬ 
pendent  consultation  process  under 
these  regulations. 

Finally,  consultation  is  only  going  to 
be  effective  if  imdertaken  as  early  as 
possible  in  an  agency’s  planning  process. 
Large  amoimts  of  money  and  manpower 
are  invested  in  draft  Environmental  Im¬ 
pact  Statements.  By  the  time  a  draft 
EIS  is  circulated  for  comment,  the  pro¬ 
posed  activity  or  program  has  usually 
generated  a  considerable  degree  of  mo¬ 
mentum  within  an  agency.  So  much  mo¬ 
mentum  is  generated,  in  fact,  that  an 
agency  might  resist  modifsdng  or  aban¬ 
doning  the  activity,  in  spite  of  a  conflict 
with  section  7.  The  optimal  time  for  con¬ 
sultation,  therefore,  is  prior  to  comple¬ 
tion  of  a  draft  EIS.  That  is  the  point  in 
the  planning  process  where  the  flexibility 
is  the  greatest  and  the  commitment  of 
resources  the  least.  For  the  foregoing 
reasons,  the  FWS  and  NMFS  contend 
that  consultation  cannot  adequately  take 
place  through  the  NEPA  interagency  re¬ 
view  process  alone. 

The  two  Services  must  also  reject  the 
second  suggestion  that  EIS’s  be  prepared 
for  every  single  critical  habitat  determi¬ 
nation.  Critical  habitat  proposals  must 
be  reviewed  on  a  case  by  case  basis.  An 
Environmental  Impact  Assessment  will 
first  be  prepared  for  each  proposal. 
Based  upon  a  review  of  that  Assessment 
and  comments  received  on  the  proposal, 
it  will  subsequently  be  decided  whether 
an  EIS  is  required  prior  to  final  rule- 
making.  The  automatic  preparation  of 
impact  statements  under  these  circum¬ 
stances,  therefore,  must  be  rejected  as 
being  unwarranted,  inflexible  and  not 
required  by  NEPA. 

Description  of  Final  Rulemaking 

The  purpose  of  this  rulemaking  is  to 
establish  joint  rules  and  procedures  for 
interagency  cooperation  pursuant  to 
section  7  of  the  Act.  This  joint  rulemak¬ 
ing  is  summarized  below,  with  citation 
to  the  original  section  numbers  con¬ 
tained  in  the  FWS  proposed  rulemaking 
in  parentheses: 

Section  402.01  (§  17.3)  is  established 
by  defining  the  following  terms  which 
are  used  in  section  7  and  in  this  rule- 
making:  “Activities  and  programs,” 
“Critical  habitat,”  “Destruction  or  ad¬ 
verse  modification,”  “Director  or  Re¬ 
gional  Director,”  “Federal  agency,” 
“Jeopardize  the  continued  existence  of,” 
“Listed  species,”  and  “Recovery.” 

Section  402.02  (§  17.91)  sets  out  the 
scope  of  section  7  under  the  Act.  This 
section  discusses  the  responsibilities  of 
the  Federal  agencies  under  section  7  to 
carry  out  conservation  programs  for 
listed  species,  and  to  insure  that  their  ac¬ 
tivities  and  programs  do  not  jeopard¬ 
ize  the  continued  existence  of  listed 
species  or  result  in  the  destruction  or 
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modification  of  critical  habitat.  Hie 
section  affirms  that  the  prohibition 
against  causing  “jeopardy”  siqilies 
extraterritorially. 

Section  402.03  (§  17.92)  describes  the 
application  of  section  7  to  previously 
initiated  Federal  agency  actions. 

Section  402.04  (§  17.93)  sets  forth  the 
procedures  that  Federal  agencies  shall 
follow  in  meeting  the  consultation  and 
assistance  requirements  of  section  7 : 

(a)  Initiation.  (1)  The  consultation 
process  shall  be  Initiated  by  Federal  agen¬ 
cies  after  review  and  identification  of  ac¬ 
tivities  or  programs  that  may  affect  listed 
species. 

(2)  If  the  review  indicates  no  effect  on 
listed  species  or  their  habitat,  consultation 
is  not  required  unless  requested  by  the 
FWS  or  NMFS. 

(3)  If  a  Federal  agency  identifies  any  ac¬ 
tivity  or  program  that  may  affect  listed  spe¬ 
cies  or  their  habitat,  that  agency  shall  Ini¬ 
tiate  consultation  by  sending  a  written  re¬ 
quest  to  the  appropriate  FWS  or  NMFS 
official.  If  foreign  countries  or  the  high  seas 
are  involved,  a  copy  of  the  request  and  all 
subsequent  correspondence  shall  be  sent  to 
the  Secretary  of  State  as  well.  The  request 
may  with  the  approval  of  the  appropriate 
FWS  or  NMFS  official,  encompass  a  number 
of  similar,  related  activities. 

(4)  Consultation  may  also  be  requested 
by  either  the  FWS  or  NMFS  if  they  should 
become  aware  of  a  Federal  activity  or  pro¬ 
gram  that  may  affect  listed  species  and  has 
not  received  the  benefit  of  section  7  consul¬ 
tation. 

(5)  Informal  consultation  at  the  field  level 
may  be  initiated,  but  is  not  a  substitute  for 
formal  consultation.  Federal  agencies  may 
obtain  assistance  from  any  source  so  long 
as  they  retain  ultimate  responsibility  for 
consultation. 

(b)  Forms  of  consultation.  (1)  Consulta¬ 
tion  may  be  coordinated  with  Interagency 
review  under  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.),  the  Fish 
and  WUdlife  Coordination  Act  (10  U.S.C.  061 
et  seq.),  and  other  appropriate  statutes. 
However,  such  coordination  does  not  relieve 
the  Federal  agencies  from  compliance  with 
the  consultation  procedures  contained  in 
this  rulemaking. 

(2)  When  several  Federal  agencies  are  in¬ 
volved  in  a  common  activity  or  program, 
they  may,  after  notifying  the  FWS  <w  NMFS, 
choose  a  lead  agency  to  carry  out  consulta¬ 
tion. 

(c)  Assistance  from  the  Service.  It  is  the 
responsibility  of  the  affected  Federal  agencies 
to  obtain  the  biological  data  necessary  to 
evaluate  the  effect  of  an  activity  or  program. 
Tlie  FWS  or  NMFS  will  assist  with  available 
data  when  requested,  but  are  not  obligated 
to  fund  the  basic  studies. 

(d)  Assistance  from  other  sources.  A  Fed¬ 
eral  agency  may  seek  biological  information 
from  any  source  and  may  authorize  non- 
Federal  representatives  to  participate  in  con¬ 
sultation  pursuant  to  approved  counterpart 
regulations;  however,  the  agency  remains 
ultimately  responsible  for  compliance  with 
the  procedures  of  this  section. 

(e)  Threshold  examination.  Upon  receipt  of 
a  written  request  for  consultation  from  a 
Federal  agency,  the  FWS  or  NMFS  will  con¬ 
duct  a  threshold  examination.  A  threshold 
examination  is  a  preliminary  assessment  to 
ascertain  if  an  activity  or  program  will  ad¬ 
versely  affect  listed  species  or  their  habitat. 

(1)  If,  In  the  Director’s  or  Regional  Di¬ 
rector’s  opinion,  the  Federal  activity  or  pro¬ 


gram  will  promote  the  conservation  of  listed 
species  or  their  habitat,  the  Federal  agency 
will  be  notified  within  60  days  of  initiation, 
and  fiuther  consultation  'i^ll  not  be  re¬ 
quired. 

(2)  If  an  activity  program  is  not 
specifically  for  Uie  conservation  of  listed 
species  and  the  threshold  examination  re¬ 
veals  that  it  is  not  likely  to  Jeopardize  the 
continued  existence  of  listed  species  or  re¬ 
sult  in  the  destruction  or  adverse  modifica¬ 
tion  of  critical  habitat,  the  Federal  agency 
shall  be  notified  within  60  days  after  initia¬ 
tion  and  further  consultation  will  not  be 
required. 

(3)  If  an  activity  or  program  is  not 
specifically  for  the  conservation  of  listed 
species  and  the  threshold  examination  re¬ 
veals  that  it  is  likely  to  jeopardize  the  con¬ 
tinued  existence  of  a  listed  species  or  result 
in  the  destruction  or  adverse  modification 
of  critical  habitat,  the  Federal  agency  shall 
be  notified  within  60  days  after  initiation 
and  further  consultation  will  not  be  re¬ 
quired. 

(4)  All  biological  opinions  issued  after  a 
threshold  examination  shall  be  accompanied 
by  the  facts  and  documentation  on  which 
they  are  based,  and  may  include  recom¬ 
mendations  for  modifications  to  the  activity 
or  program. 

(f)  Further  consultation.  If  the  threshold 
examination  reveals  that  there  is  insufficient 
information  to  conclude  that  the  activity  or 
program  is  not  likely  to  jeopardize  the  con¬ 
tinued  existence  of  a  listed  species  or  result 
in  the  destruction  or  adverse  modification  of 
critical  habitat,  the  Federal  agency  will  be 
notified  within  60  days  of  initiation.  The  Fed¬ 
eral  agency  then  has  the  responsibility  to 
gather  sufficient  Information.  The  Service 
will  issue  a  biological  opinion  and  end  con¬ 
sultation  within  60  days  of  receipt  of  ade¬ 
quate  information. 

(g)  Responsibilities  after  consultation. 
Upon  receipt  of  the  biolo^cal  opinion  from 
the  FWS  or  NMFS,  It  will  be  the  responsi¬ 
bility  of  the  Federal  agency  to  determine 
whether  and  bow  to  proceed,  in  light  of  its 
section  7  obligations. 

(h)  Reinitiation.  Consultation  shall  be  re¬ 
initiated;  (1)  If  new  information  reveals  im¬ 
pacts  that  may  hinder  the  survival  or  recov¬ 
ery  of  listed  species; 

(2)  If  the  activity  or  programs  is  modified 
in  a  fashion  not  contemplated  by  the  con¬ 
sultation  process; 

(3)  If  a  new  species  is  listed  that  may  be 
affected  by  the  activity  or  program; 

(1)  Counterpart  regulations.  The  proce¬ 
dures  in  Section  402.04  ({  17.03)  may  be  su¬ 
perseded  by  counterpart  regulations  jointly 
drafted  by  individual  Federal  agencies  and 
the  FWS  and  NMFS. 

Section  402.05  (8  17.94)  sets  forth  the 
procedures  for  determining  critical  hab¬ 
itat,  states  the  criteria  for  making  such 
determinations,  and  provides  for  emer¬ 
gency  determinations. 

Accordingly,  Chapter  IV  of  Title  50, 
Code  of  Federal  Regulations,  is  amended 
as  set  forth  below:  1.  Amend  the  heading 
of  Chapter  IV  by  deleting  the  present 
language  and  substituting  Instead  the 
following:  “Joint  Regulations  (United 
States  Pish  and  Wildlife  Service,  De¬ 
partment  of  the  Interior  and  National 
Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administra¬ 
tion,  Department  of  Commerce). 

2.  Add  an  Index  for  new  Fart  402  to 
read  as  follows: 


PART  402— INTERAGENCY  COOPERA¬ 
TION — ENDANGERED  SPECIES  ACT  OF 

1973 

Sec. 

402.01  Scope. 

402.02  Definltious. 

402.03  Applicability  to  previously  initiated 
actions. 

402.04  Consultation. 

402.05  Determination  of  critical  habitat. 

Authority:  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531  etseq.) 

3.  Add  §1  402.01  through  402.05  of  Part 
402,  Chapter  IV,  to  read  as  follows: 

§  402.01  Scope. 

This  Part  interprets  and  implements 
section  7  of  the  Endangered  Species  Act 
of  1973  (hereinafter  the  Act) .  Section  7 
(16  U.S.C.  1536)  applies  to  all  listed 
species  of  fish,  wildlife,  or  plants  and  im¬ 
poses  three  burdens  upon  the  Federal 
agencies.  First,  it  directs  them  to  utilize 
their  authorities  to  carry  out  conserva¬ 
tion  programs  for  listed  siiecies.  Such  af¬ 
firmative  conservation  programs  must 
comply  with  any  applicable  permit  re¬ 
quirements  of  50  CFR  Parts  17,  220,  222 
and  227  for  listed  species  and  ^ould  be 
fully  coordinated  with  the  appropriate 
Director.  Second,  it  requires  every  Fed¬ 
eral  agency  to  insure  that  its  activities  or 
programs  in  the  United  States,  upon  the 
high  seas,  and  in  foreign  coimtries  will 
not  jeopardize  the  continued  existence 
of  a  listed  species.  And  third,  section  7 
directs  all  Federal  agencies  to  insure 
that  their  activities  or  programs  do  not 
result  in  the  destruction  or  adverse  mod¬ 
ification  of  critical  habitat.  The  United 
States  Fish  and  Wildlife  Service  and  the 
National  Marine  Fisheries  Service  share 
responsibilities  for  the  Act.  A  Federal 
agency  can  determine  which  Service  to 
initiate  consultation  with  by  scanning 
the  list  of  species  under  the  jurisdiction 
of  the  National  Marine  Fisheries  Serv¬ 
ice  located  at  50  CFR  222.23(a)  and 
227.4.  If  the  Federal  agency’s  activity  or 
program  may  affect  a  listed  species  which 
is  cited  in  50  CFR  222.23(a)  or  227.4,  then 
the  agency  shall  initiate  consultation 
with  the  National  Marine  Fisheries  Serv¬ 
ice.  If  the  Usted  species  is  not  cited  in 
50  CFR  222.23(a)  or  227.4,  the  Federal 
agency  shall  initiate  consultation  with 
the  Fish 'and  Wildlife  Service. 

§  402.02  Definitions. 

“Activities  or  programs”  means  all  ac¬ 
tions  of  any  kind  authorized,  funded,  or 
carried  out  by  Federal  agencies,  in  whole 
or  in  part,  examples  of  which  include, 
but  are  not  limited  to:  (1)  actions  ir.- 
tended  to  conserve  listed  species  or  their 
habitat;  (2)  the  promulgation  of  regula¬ 
tions;  (3)  the  granting  of  licenses,  con¬ 
tracts,  leases,  easements,  rights-of-way, 
permits,  or  grants-in-aid;  or  (4)  actions 
directly  or  indirectly  causing  modifica¬ 
tions  to  the  land,  water,  or  air. 

“Critical  habitat”  means  any  air,  land, 
or  water  area  (exclusive  of  those  existing 
man-made  structures  or  settlements 
which  are  not  necessary  to  the  survival 
and  recovery  of  a  Usted  species)  and  con- 
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stituent  elements  thereof,  the  loss  of 
which  would  appreciably  decrease  the 
likelihood  of  the  survival  and  recovery  of 
a  listed  species  or  a  distinct  segment  of 
its  population.  The  constituent  elements 
of  critical  habitat  include,  but  are  not 
limited  to:  physical  structures  and  to¬ 
pography,  biota,  climate,  human  activi¬ 
ty,  and  the  quahty  and  chemical  content 
of  land,  water,  and  air.  Critical  habitat 
may  represent  any  portion  of  the  present 
habitat  of  a  listed  species  and  may  in¬ 
clude  additional  areas  for  reasonable 
population  expansion. 

“Destruction  or  adverse  modification” 
means  a  direct  or  indirect  alteration  of 
critical  habitat  which  appreciably  di¬ 
minishes  the  value  of  that  habitat  for 
survival  and  recovery  of  a  listed  species. 
Such  alterations  include,  but  are  not 
limited  to  those  diminishing  the  require¬ 
ments  for  survival  and  recovery  listed  in 
§  402.05(b) .  There  may  be  many  types  of 
activities  or  programs  which  could  be 
carried  out  in  critical  habitat  without 
causing  such  diminution. 

“Director  or  Regional  Director” 
means  the  Director  or  one  of  the  Re¬ 
gional  Directors  of  the  United  States 
Pish  and  Wildlife  Service  or  the  National 
Marine  Fisheries  Service,  as  appropriate, 
for  purposes  of  consultation. 

•Federal  agency”  means  each  author¬ 
ity  of  the  Government  of  the  United 
States  except  for  the  Congress,  the  Courts 
of  the  United  States,  the  Governments  of 
the  Territories,  Commonwealths,  or  pos¬ 
sessions  of  the  United  States,  or  the  Gov¬ 
ernment  of  the  District  of  Columbia. 

“Jeopardize  the  continued  existence 
of”  means  to  engage  in  an  activity  or 
program  which  reasonably  would  be  ex¬ 
pected  to  reduce  the  reproduction,  num¬ 
bers,  or  distribution  of  a  listed  species  to 
such  an  extent  as  to  appreciably  reduce 
the  likelihood  of  the  survival  and  recov¬ 
ery  of  that  species  in  the  wild.  The  level 
of  reduction  necessary  to  constitute 
“jeopardy”  would  be  expected  to  vary 
among  listed  species. 

“Listed  species”  means  any  species  of 
fish,  wildlife,  or  plant  which  is  designated 
as  endangered  or  threatened  imder  the 
Act. 

“Recovery”  means  improvement  in  the 
status  of  listed  species  to  the  point  at 
which  listing  is  no  longer  required. 

§  402.03  Applicability  to  previously  ini¬ 
tiated  actions. 

Section  7  applies  to  all  activities  or 
programs  where  Federal  involvement  or 
control  remains  which  in  itself  could 
.leopardize  the  continued  existence  of  a 
listed  species  or  modify  or  destroy  its 
critical  habitat. 

§402.04  Consultation. 

(a)  Initiation.  (1)  It  is  the  responsi¬ 
bility  of  each  Federal  agency  to  review 
its  activities  or  programs  and  to  identify 
any  such  activity  or  program  that  may 
affect  listed  species  or  their  habitat.  Re¬ 
viewing  Federal  agencies  may  obtain 
advice  from  the  Service,  but  this  is  sup¬ 
plemental  to,  and  not  a  substitute  for,  the 
formal  consultation  process  set  forth 
in  this  Part.  Where  a  Federal  agency 
funds  or  authorizes  an  activity  or  pro- 
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gram  to  be  carried  out  by  a  non-Federal 
entity,  the  Federal  agency  shall  initiate 
the  formal  consultation  process  and  not 
the  non-Federal  entity. 

(2)  If  a  Federal  agency  decides  that 
its  activities  or  programs  will  not  af¬ 
fect  listed  species  or  their  habitat,  con¬ 
sultation  shall  not  be  initiated  unless  re¬ 
quested  by  the  Service. 

(3)  When  a  Federal  agency  identifies 
activities  or  programs  that  may  affect 
listed  species  or  their  habitat,  the  agency 
shall  convey  a  written  request  for  con¬ 
sultation  with  available  information  to: 
the  Regional  Director  for  the  Region 
where  the  activity  or  program  is  or  will 
be  carried  out;  or  to  the  Director  or  Re¬ 
gional  Director  for  the  Region  where  the 
Federal  agency  is  headquartered,  if  more 
than  one  Region  is  involved:  or  to  the 
Director  if  foreign  countries  or  the  high 
seas  are  involved.  In  addition,  if  for¬ 
eign  countries  or  the  high  seas  are  in¬ 
volved,  a  copy  of  the  request  for  con¬ 
sultation  and  all  subsequent  correspond¬ 
ence  shall  be  forwarded  to  the  Secretary 
of  State  c/o  the  Director,  Office  of  En¬ 
vironmental  Affairs.  Any  request  for  con¬ 
sultation  may  encompass,  subject  to  the 
approval  of  the  Director  or  Regional  Di¬ 
rector,  a  number  of  similar  individual 
activities  within  a  given  geographical 
area,  administrative  unit,  or  segment  of 
a  comprehensive  plan.  Until  consultation 
has  been  completed  and  a  biological 
opinion  issued,  good  faith  consultation 
shall  preclude  a  Federal  agency  from 
making  an  irreversible  or  irretrievable 
commitment  of  resources  which  would 
foreclose  the  consideration  of  modifica¬ 
tions  or  alternatives  to  the  identified 
activity  or  program. 

(4)  In  addition,  the  Director  or  Re¬ 
gional  Director  will  request  initiation  of 
consultation  if  he  identifies  any  activity 
or  program  of  a  Federal  agency  that  has 
not  received  prior  consultation  and  that 
may  affect  listed  species  or  their  habitat. 

(5)  Informal  consultation  may  be  ini¬ 
tiated  at  the  field  level  between  the  Serv¬ 
ice  and  the  Federal  agencies  or  their  au¬ 
thorized  representatives.  Such  informal 
consultation  is  supplemental  to,  and  not 
a  substitute  for,  the  formal  consultation 
process  set  forth  in  this  part. 

(b)  Form.  (1)  Consultation  under  sec¬ 
tion  7  may  -be  consolidated  with  inter¬ 
agency  cooperation  required  by  other 
statutes,  such  as  the  Fish  and  Wildlife 
Coordination  Act  (16  U.S.C.  661  et  seq.) 
or  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321  et  seq.).  The  satis¬ 
faction  of  the  requirements  of  these 
other  statutes,  however,  does  not  in  itself 
relieve  a  Federal  agency  of  its  obligation 
to  comply  with  the  consultation  proce¬ 
dures  set  forth  in  this  part. 

(2)  When  particular  programs  or  ac¬ 
tivities  involve  more  than  one  Federal 
agency,  these  agencies  may,  upon  notifi¬ 
cation  of  the  Director  or  Regional  Direc¬ 
tor,  fulfill  their  consultation  responsi¬ 
bilities  through  a  single  lead  agency.  Fac¬ 
tors  relevant  in  determining  an  appro¬ 
priate  lead  agency  include  the  time 
sequence  in  which  the  agencies  become 
involved,  the  magnitude  of  their  respec¬ 
tive  involvement  and  their  relative  ex- 
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pertise  with  respect  to  the  environmental 
effects  of  the  activity  or  program. 

(c)  Assistance  from  the  Service.  It  is 
the  primary  responsibilty  of  each  Federal 
agency  requesting  consultation  to  con¬ 
duct  the  appropriate  studies  and  to  pro¬ 
vide  the  biological  information  necessary 
for  an  adequate  review  of  the  effect  an 
identified  activity  or  program  has  upon 
listed  species  or  their  habitat.  To  the  ex¬ 
tent  it  is  available,  the  Service  will  upon 
request  provide  all  relevant  data  and  re¬ 
ports,  personnel,  and  recommendations 
for  additional  studies  or  surveys,  but  the 
Service  is  not  obligated  to  fund  any  such 
additional  studies  or  surveys. 

(d)  Assistance  from  other  sources. 
Federal  agencies  may  seek  assistance 
from  any  source  to  obtain  the  biological 
information  necessary  for  a  review  of  the 
effect  an  activity  or  program  has  upon 
listed  species  or  their  habitat.  Such  as¬ 
sistance  may  include,  but  is  not  limited 
to,  that  obtained  by  contract  or  required 
by  regulations  of  the  Federal  agency.  Al¬ 
though  it  may  authorize  a  non-Federal 
representative  to  participate  in  the  con¬ 
sultation  process  pursuant  to  approved 
counterpart  regulations,  the  ultimate  re¬ 
sponsibility  for  compliance  with  the  pro¬ 
cedures  of  this  section  remains  with  the 
Federal  agency  and  cannot  be  delegated 
by  it. 

(e)  Threshold  examination.  Upon  re¬ 
ceipt  of  a  written  request  for  consul¬ 
tation,  the  Director  or  Regional  Director 
will  conduct  a  threshold  examination  of 
the  identified  activity  or  program.  A 
threshold  examination  will  include  a  re¬ 
view  of  available  information  and  may 
include  an  on-site  inspection  of  the  area. 

(1)  If,  in  the  opinion  of  the  Director, 
an  identified  activity  or  program  will 
promote  the  conservation  of  listed 
species,  the  appropriate  Federal  agency 
shall  be  notified  in  writing  within  60 
days  after  consultation  is  initiated,  and 
additional  section  7  consultation  shall  ■ 
be  unnecessary.  The  Service,  to  the  ex¬ 
tent  feasible,  will  assist  in  carrying  out 
such  programs  if  requested  by  the  Fed¬ 
eral  agency. 

(2)  If  an  identified  activity  or  pro¬ 
gram  is  not  specifically  for  the  conserva¬ 
tion  of  listed  species,  but  the  Director 
or  Regional  Director  concludes  from  the 
threshold  examination  that  the  activity 
or  program  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  result  in  the  destruction  or  adverse 
modification  of  its  critical  habitat,  the 
aooropriate  Federal  agency  shall  be 
notified  in  writing  within  60  days  after 
consultation  is  initiated  and  further 
section  7  consultation  shall  be  unneces¬ 
sary. 

(3)  If  an  identified  activity  or  pro¬ 
gram  is  not  specifically  for  the  conserva¬ 
tion  of  listed  species  and  the  Director 
or  Regional  Director  concludes  from  the 
threshold  examination  that  the  activity 
or  program  is  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  result  in  the  destruction  or  adverse 
modification  of  its  critical  habitat,  the 
appropriate  Federal  agency  shall  be  no¬ 
tified  in  writing  within  60  days  after 
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consultation  is  initiated  and  further 
section  7  consultation  shall  be  unneces¬ 
sary. 

(4)  The  biological  opinions  issued 
pursuant  to  subparagraphs  (1),  (2)  and 
(3)  of  this  subsection  shall  be  accom¬ 
panied  by  a  statement  of  the  facts  and 
documentation  on  which  they  are  based 
and  may  include  recommendations  for 
modifications  in  the  identified  activity 
or  program  which  would  enhance  the 
conservation  and  protection  o^  a  listed 
species  or  its  critical  habitat.  Such 
opinions  will  be  released  pursuant  to  the 
Freedom  of  Information  Act. 

(f )  Further  consultation.  If  the  Direc¬ 
tor  or  Regional  Director  determines  as 
a  result  of  the  threshold  examination 
that  insufficient  information  exists  to 
conclude  that  an  identified  activity  or 
program  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species  or 
result  in  the  destruction  or  adverse  mod¬ 
ification  of  its  critical  habitat,  the  Fed¬ 
eral  agency  will  be  so  notified  in  writing 
within  60  davs  after  formal  consultation 
is  initiated.  The  Federal  agency,  with  as¬ 
sistance  as  feasible  from  the  Service  and 
other  sources  of  expertise,  shall  then  ob¬ 
tain  additional  information  and  con¬ 
duct,  as  appropriate,  biological  surveys 
or  studies  to  determine  how  the  activity 
or  program  may  affect  listed  species  or 
their  critical  habitat.  Within  60  days  of 
receipt  of  adequate  information  and  doc¬ 
umentation,  unless  special  cir:vunstances 
require  negotiation  of  a  longer  period,  the 
Service  will  end  consultation  by  issuing 
a  biological  opinion  pursuant  to  the  pro¬ 
visions  of  paragraphs  (e)  (1),  (2),  (3), 
and  (4)  of  this  section,  as  appropriate. 

(g)  Responsibilities  after  consultation. 
Upon  receipt  and  consideration  of  the 
biological  opinion  and  recommendations 
of  the  Service,  it  is  the  responsibility  of 
the  Federal  agency  to  determine  whether 
to  proceed  with  the  activity  or  program 
as  planned  in  light  of  its  section  7  obli¬ 
gations.  Where  the  consultation  process 
has  been  consolidated  with  interagency 
cooperation  required  by  other  statutes 
such  as  the  Pish  and  Wildlife  Coordi¬ 
nation  Act  (16  U.S.C.  661  et  seq.)  or  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.) ,  the  final  biological 
opinion  and  recommendations  of  the 
Service  shall  be  stated  in  the  documents 
required  by  those  statutes. 

(h)  Reinitiation.  Consultation  shall  be 
reinitiated  by  the  Service  or  by  the  Fed¬ 


eral  agency  if:  (1)  New  information  re¬ 
veals  impacts  of  the  identified  activity 
or  program  that  may  affect  listed  species 
or  their  habitats; 

(2)  The  identified  activity  or  program 
is  subsequently  modified,  whether  as  a  re¬ 
sult  of  a  biological  opinion  issued  after 
consultation  or  not;  or 

(3)  A  new  species  is  listed  that  may  be 
affected  by  the  identified  activity  or  pro¬ 
gram. 

(i)  Counterpart  regulations.  The  con¬ 
sultation  procedures  set  forth  in  this  sec¬ 
tion  may  be  superseded  for  a  particular 
Federal  agency  by  joint  counterpart  reg¬ 
ulations  drafted  by  that  agency  and  the 
Pish  and  Wildlife  Service  and  the  Na¬ 
tional  Marine  Fisheries  Service.  Such 
counterpart  regulations  shall  be  pub¬ 
lished  in  the  Federal  Register  as  pro¬ 
posed  and  final  rulemakings  and  shall 
provide  for  a  minimum  60-day  period  for 
public  comment. 

§  402.05  Deterniination  of  critical  habi¬ 
tat. 

(a)  Procedure.  Whenever  deemed  nec¬ 
essary  and  appropriate,  the  Director 
shall  determine  critical  habitat  for  a 
listed  species.  After  exchange  of  biologi¬ 
cal  information,  as  appropriate,  with  the 
affected  States  and  Federal  agencies  with 
jurisdiction  over  the  lands  or  waters 
under  consideration,  the  Director  shall 
publish  proposed  and  final  rulemakings, 
accompanied  by  maps  and/or  geographi¬ 
cal  descriptions  in  the  Federal  Register. 
Comments  of  the  scientific  community 
and  other  interested  persons  will  also  be 
considered  in  promulgating  final  rule- 
makings.  The  modification  or  revocation 
of  a  critical  habitat  deteimination  shall 
also  require  the  publication  in  the  Fed¬ 
eral  Register  of  a  proposed  and  final 
rulemaking  with  an  opportunity  for  pub¬ 
lic  comment. 

(b)  Criteria.  The  Director  will  consid¬ 
er  the  physiological,  behavioral,  ecologi¬ 
cal,  and  evolutionary  requirements  for 
the  survival  and  recovery  of  listed  spe¬ 
cies  in  determining  what  areas  or  parts 
of  habitat  (exclusive  of  those  existing 
man-made  structures  or  settlements 
W'hich  are  not  necessary  to  the  survival 
and  recovery  of  the  species)  -are  criti¬ 
cal.  These  requirements  include,  but  are 
not  limited  to: 

(1)  Space  for  individual  and  popula¬ 
tion  growth  and  for  normal  behavior; 

(2)  Food,  water,  air,  light,  minerals, 
or  other  nutritional  or  physiological 
requirements; 


(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
or  rearing  of  offspring;  and  generally, 

(5)  Habitats  that  are  protected  from 
disturbances  or  are  representative  of  the 
geographical  distribution  of  listed 
species. 

(c)  Emergency  determination.  Para¬ 
graphs  (a)  and  (b)  of  this  section  not¬ 
withstanding,  the  Director  may  make  an 
emergency  determination  of  critical 
habitat  if  he  finds  that  an  impending 
action  poses  a  significant  risk  to  the 
well-being  of  a  listed  species  by  the  de¬ 
struction  or  adverse  modification  of  its 
habitat.  Emergency  determinations  will 
be  published  in  the  Federal  Register 
and  will  remain  in  effect  for  no  more 
than  120  days. 

This  final  rulemaking  is  issued  under 
the  authority  contained  in  the  En¬ 
dangered  Species  Act  of  1973  (16  U.S.C. 
§  1531  et  seq.)  and  the  primary  author 
is  Donald  Barry,  Attorney  Advisor,  So¬ 
licitor’s  Office,  Department  of  the  Inte¬ 
rior,  202-343-2174. 

Note. — ^The  United  States  Pish  and  Wild¬ 
life  Service  and  the  National  Marine  Fish¬ 
eries  Service  have  determined  that  this  doc¬ 
ument  does  not  contain  a  major  proposal  re¬ 
quiring  preparation  of  an  Economic  Impact 
Statement  under  Executive  Order  11949  and 
OMB  Circular  A-107. 

It  was  previously  noted  that  these  reg¬ 
ulations  have  been  submitted  to  over  two 
years  of  review  and  comment  by  Federal 
agencies.  During  this  drafting  period, 
however,  agencies  were  still  held  account¬ 
able  for  compliance  with  their  section  7 
obligations.  The  limited  consultation 
that  took  place  often  occurred  in  an  ad- 
hoc  and  haphazard  fashion.  Because  of 
the  extensive  familiarity  of  the  Federal 
agencies  with  these  regulations  and  the 
need  to  expieditiously  initiate  the  formal 
consultation  process,  the  FWS  and 
NMFS  find  that  “good  cause’’  exists 
within  the  meaning  of  5  U.S.C.  §  553(d) 
of  the  Administrative  Procedure  Act, 
thereby  warranting  that  these  regula¬ 
tions  become  effective  immediately  upon 
publication. 

Dated:  October  21,  1977. 

Lynn  A.  Greenwalt, 
Director,  Fish  and  Wildlife  Service. 

Jack  Gehringer, 
Deputy  Director. 

National  Marine  Fisheries  Service. 
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